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This suit in chancery was filed by Furniture Partners,
Inc., against T. J. Baker’'s Furniture.! It arises out of a
fail ed business relationship. The conplaint asked the tria
court to issue a “wit of replevy” for itens of furniture and a
tenporary restraining order (TRO. After granting the TRO, the
Chancel l or referred the issues nmade by the pleadings to a naster.
Following the trial court’s receipt of the master’s report, the
plaintiff filed an answer to the defendant’s counterclaim in
whi ch answer the plaintiff requested a trial by jury. The court
denied the plaintiff’s request for a jury trial; confirned the
master’s report; and entered a judgnent for $39,916.36 on the
defendant’s counterclaim The plaintiff appeal ed, contending, in
its sole issue, that it is entitled to a jury trial pursuant to
the authority of Article I, Section 6, of the Tennessee

Constitution? and T.C.A. 8§ 21-1-103.°3

The style of the various pleadings and orders below reflects nultiple
i ndi vidual s/entities as the parties to this litigation; however, since this is
essentially a contest between two conmpanies -- Furniture Partners, Inc. and T.
J. Baker’s Furniture -- we will refer to the parties as plaintiff and
def endant .

Article I, Section 6, of the Tennessee Constitution provides, in
pertinent part, “[t]hat the right of trial by jury shall remain inviolate.”

T.C.A. § 21-1-103 provi des as follows:

Ei ther party to a suit in chancery is entitled, upon
application, to a jury to try and determ ne any

mat erial fact in dispute, save in cases involving
conplicated accounting, as to such accounting, and
those el sewhere excepted by |law or by provisions of
this Code, and all the issues of fact in any proper
cases shall be submtted to one (1) jury.
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l. Fact s

The defendant planned to conduct a goi ng-out - of -
busi ness furniture sale.* |1t engaged the services of the
plaintiff to “manage and oversee” the sale. The plaintiff
apparently held itself out as possessing expertise in such sales.
Wil e each of the parties placed furniture in the sale, the
plaintiff was primarily responsible for securing the furniture to
be sold. According to the original ternms of the parties’
agreenent, as furniture was sold, the defendant was to pay the
vendor’ s invoice price and expenses of the sale, plus a sales
comm ssion to the plaintiff. The defendant would be entitled to
t he bal ance of the sales proceeds. The defendant woul d al so be
entitled to the revenues fromthe sales of its own furniture,
| ess the sane percentage sales conm ssion to the plaintiff and

expenses of the sale.

The terns of the contract were altered during the
course of the business relationship. The record indicates that
the plaintiff requested that the defendant pay for the furniture
i n advance, rather than upon receipt of the sal es proceeds as
originally agreed to. This is reflected in the testinony of the

owner of the defendant busi ness:

Q As aresult of the selling of furniture,
were their arrangenents made as to how you

woul d conpensate Furniture Partners for the
furniture?

A: Yes.

‘While it is clear that the defendant was conducting a going-out-of -
busi ness sale, it is less clear that the defendant was in fact going out of
busi ness.



Q How was that done?

A: The arrangenents were, as the noney cane
in and the invoices became due, we woul d
settle up in that manner, was what the

ori ginal understandi ng was.

Q And did that understanding -- is that how
you operated the sales during the period of
time that this contract was in existence?

A: That was not what was done.
Q What was done?

A: It was supposed to be that way, but we
ended up -- he was denmandi ng the noney and
havi ng ny manager wite checks for the

i nvoi ces up front in many cases, of which we
have several falling-outs there as he was
doing that. So therefore, we weren't being
able to sell it on a consignnment basis as we
agr eed.

Q Wien you say you were paying the noney up
front, what do you nean by that?

A Well, there were several invoices. Wen
they first opened up the sale, | was in New
York. He had nmy manager wite checks to

t hese vendors [sic] just right off the bat.
If | could have done that |I would not have

needed to hire himand his conpany to bring
it in and sell it on consignment.

* * *

Rel ati ons between the parties deteriorated after the
parties further nodified their contract to decrease the
plaintiff’s sales conmm ssion percentage and provide for a joint
checki ng account.® Dealings between the parties further soured
when the City of Chattanooga notified the defendant that the
goi ng- out - of - busi ness sale had to be conpleted earlier than

originally scheduled. The plaintiff was upset about the change

>The original contract provided for a checking account with plaintiff as
the sole signatory. The contract was then nodified in witing to require the
signatures of both parties on all checks.
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in the ending date of the sale, and becane concerned that the
def endant would sell the plaintiff’s furniture w thout paying for
it. For this reason, the plaintiff obtained a TRO agai nst

further sales.

The plaintiff also sought damages based on an al |l eged
breach of contract and, as previously indicated, demanded a jury
trial. The defendant counterclaimed for danages arising fromthe
restraining order as well as from breach of contract. 1In
essence, this litigation required nultiple determnations:
whet her various unsol d pieces of furniture belonged to the
plaintiff or to the defendant; whether the plaintiff had been
overpaid or, conversely, was due additional sunms for furniture
sol d; the proper anmpunt of conm ssions due the plaintiff; whether
expenses of the sale had been properly accounted for and pai d;
and whet her the defendant was damaged, and, if so, to what
extent, as a result of the plaintiff inproperly obtaining the

TRO.

1. St andard of Revi ew

In this non-jury case, our review is de novo upon the
record of the proceedings below. Rule 13(d), T.R A P. Since the
sol e issue before us -- whether, on the undisputed facts, the
plaintiff is entitled to a jury trial -- is one of law, there is
no presunption of correctness as to the trial court’s judgnent on

this issue. Canpbell V. Florida Steel Corp., 919 S.W2d 26, 35
(Tenn. 1996); Presley v. Bennett, 860 S.W2d 857, 859 (Tenn.

1993).



[11. Substantive Law

“Article 1, Section 6, of the Tennessee Constitution
preserves the right to a jury trial ‘as it existed at common
law.”” Smth County Education Association v. Anderson, 676 S. W 2d
328, 336 (Tenn. 1984)(quoting from Marler v. Wear, 96 S.W 447,
448 (Tenn. 1906)). Since conmmon |aw did not countenance a jury
trial for inherently equitable matters, the above-referenced
constitutional provision includes no such right, see More v.
Mtchell, 329 S.W2d 821, 823 (Tenn. 1959); however, a statutory
right to trial by jury does exist in Tennessee. The applicable
provision is found at T.C.A § 21-1-103.° By this provision, the
| egi slature intended to create a “broad statutory right to a jury
trial in equity cases...” Sasser v. Averitt Express, Inc., 839
S.W2d 422, 434 (Tenn. App. 1992). However, the |egislature
specifically exenpted “cases involving conplicated accounting, as
to such accounting.” See T.C. A 8 21-1-103. See also Smith
County Education Association, 676 S.W2d at 336; More, 329
S.W2d at 823; G eene County Union Bank v. Mller, 75 S.W2d 49,

52 (Tenn. App. 1934).

V. Analysis

It is now clear beyond any doubt that there is a right
to trial by jury for matters inherently equitable. See Smth
County Education Association, 676 S.W2d at 336; More, 329

S.W2d at 823. However, it is |ikewise clear that this statutory

®For the text of this provi sion, see footnote 3 to this opinion.
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right does not extend to matters involving conplicated
accountings. See Sasser, 839 S.W2d at 434. In an early case,

this court addressed matters exenpted fromthe purview of the

st at ut e:

If it is a case for conplicated accounti ng,
such party has no right to demand or have a
trial by jury. The foundation of
jurisdiction in equity in a case of
conplicated accounts is based upon the

i nadequacy of the |egal remedy, as where
there is an enbarrassnent in making proof,
the necessity for a discovery, or the
producti on of books and papers, or where it
woul d be difficult, if not inpossible, for a
jury to unravel the nunerous transactions

i nvol ved, and justice could not be done
except by enpl oying the nethods of

i nvestigation peculiar to courts of equity.
It is well settled that where the accounts
are conplicated this constitutes of itself
sufficient ground for the assunption of
jurisdiction by a court of equity, and where
the account is nade up of itens for and

agai nst each party, or the itens are numnerous
and extend over a long period of tine.

G eene County Union Bank, 75 S.W2d at 52 (enphasis added)
(quoting 1 C.J. 618, 619). See also Taylor v. Tonpkins, 49 Tenn.

(2 Heisk.) 88, 89 (1870).

In the instant case, it is clear that the issues before
the trial court involved an inherently conplicated accounti ng.
The accounting for damages arising fromthe conpeting clains for
breach of contract required analysis of many records, including
cancel ed checks, vendor invoices, inventory control |ogs, and
ot her docunents. Apparently, neither party had a fornal
accounting system The record shows that the transactions

bet ween the parties covered a four-nonth period, involved sal es



of over $300,000 in toto, and pertained to invoices from several
di fferent vendors. There are nunerous invoices and checks for
purchases of furniture. Handwitten sheets appear to be the
basis for inventory control. A nunber of checks are included in
the record, but do not have correspondi ng docunentati on attached.
Returns to vendors, as well as overpaynents to both vendors and
the plaintiff, are at issue. Al data had to be anal yzed
extensively to determ ne the proper anmount of damages. |In
addition, the accounting for danmages arising fromthe issuance of
the restraining order involved many factors. Lost profits were
cal cul at ed based on sal es volune and gross profit percentages,

| ess expenses. The determ nation of these factors involved a
wor ki ng know edge of the retail industry as well as a working

know edge of basic accounting principles.

The defendant hired an expert -- a certified public
accountant -- to sift through and unravel the many transactions
between the parties. The expert produced an accounting of the
damages under the contract and under the restraining order, which
study analyzed in detail all of the various data. Several
cal cul ati ons were necessary, as well as extensive conpil ation of

supporting schedul es for those cal cul ati ons.

We find and hold that the issues nmade by the pl eadings
i nvol ved a conplicated accounting, thus placing this case outside
the broad statutory right to a jury trial set forthin T.C A 8§

21-1-103.



V. Concl usi on

It therefore results that the judgnent of the trial
court is affirnmed. Costs of the appeal are taxed to the
appellant. This case is renanded to the trial court for
enforcenment of the judgnment and coll ection of costs assessed

there, all pursuant to applicable | aw.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH Inman, Sr.J.



